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February 7, 2013 
 
 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS–2334–P 
P.O. Box 8016 
Baltimore, MD 21244–8016 
 
Proposed Rule: Medicaid, Children’s Health Insurance Programs, and Exchanges: Essential Health Benefits 
in Alternative Benefit Plans, Eligibility Notices, Fair Hearing and Appeal Processes for Medicaid and 
Exchange Eligibility Appeals and Other Provisions Related to Eligibility and Enrollment for Exchanges, 
Medicaid and CHIP, and Medicaid 
 

 

The following comments are submitted by First Focus in response to Centers for Medicare and Medicaid 

Services’ (CMS) request for feedback on a proposed rule published in the Federal Register on Tuesday, 

January 22, 2013, concerning Medicaid, Children’s Health Insurance Programs, and Exchanges: Essential Health Benefits 

in Alternative Benefit Plans, Eligibility Notices, Fair Hearing and Appeal Processes for Medicaid and Exchange Eligibility 

Appeals and Other Provisions Related to Eligibility and Enrollment for Exchanges, Medicaid and CHIP, and Medicaid.  

 

First Focus is a bipartisan advocacy organization committed to making children and their families a priority in 

federal policy and budget decisions. Our core mission is to ensure that all of our nation’s children are able to 

access the health care services they need and deserve. We are dedicated to the long-term goal of increasing 

federal investments in evidence-based prevention efforts, substantially reducing the number of children 

entering foster care, and working to ensure that our existing system of care protects children and adequately 

meets the needs of families in the child welfare system.  

 

Published on January 22, the proposed rule outlines a structure and options for coordinating Medicaid, CHIP 

and the Exchange. The proposed rule clarifies a number of important provisions with respect to Medicaid 

eligibility and administration that are relevant for children in out-of-home placement and youth who have 

“aged-out” of foster care. Our comments focus on CMS’ interpretation of Medicaid eligibility for former 

foster children under ACA Section 2004. Where appropriate, we offer comments on related provisions of the 

rule that impact this high-need population. 
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As a population, children who have been abused or neglected often have a range of unique physical and 

mental health needs, physical disabilities and developmental delays, far greater than other high-risk 

populations. For instance, foster children are more likely than other Medicaid children to experience 

emotional and psychological disorders and have more chronic medical problems. In fact, studies suggest that 

nearly 60 percent of children in foster care experience a chronic medical condition, and one-quarter suffer 

from three or more chronic health conditions.1 2 Roughly 35 percent have significant oral health problems.3 

In addition, nearly 70 percent of children in foster care exhibit moderate to severe mental health problems,4 

and 40 percent to 60 percent are diagnosed with at least one psychiatric disorder.5 Clearly children in foster 

care have high levels of documented need. For children in foster care, Medicaid is an essential resource, 

providing critical care, services, and supports, and helping them heal and move forward on the path to 

recovery. 

 

Medicaid Eligibility for Former Foster Care Children (§435.150) 

Today, nearly all children in foster care and adoptive placements are eligible for Medicaid, and should have 

access to comprehensive health and mental health services. Children eligible for federal reimbursement for 

foster care expenses (Title IV-E of the Social Security Act) are categorically eligible for Medicaid, and all 

states exercise the option to extend Medicaid benefits to non-IV-E eligible children in foster care. In addition, 

children receiving federally reimbursed adoption subsidies are eligible for Medicaid.  

 

Signed into law on March 23, 2010, the ACA makes notable improvements to Medicaid and the Children’s 

Health Insurance Program (CHIP) and ensures that millions of Americans will soon have access to affordable 

health coverage through Insurance Exchanges. Among the provisions that will take effect in 2014, the law 

includes several new requirements that are critical for foster children and other vulnerable youth. Most 

notably, it expands Medicaid coverage to former foster children up to age 26.  

 

First Focus is pleased that CMS has clarified the statutory language with respect to eligibility for Medicaid for 

former foster care youth. Beginning in 2014, states must provide Medicaid coverage for individuals under age 

26 who were in foster care at age 18 and receiving Medicaid. Consistent with this rule, youth are eligible for 

Medicaid if they: 

 

• Are under age 26; 

• Are not eligible for and enrolled in mandatory Medicaid coverage; and 

• Were in foster care under the state’s or tribe’s responsibility and also enrolled in Medicaid under the 

state’s Medicaid state plan or 1115 demonstration (or at state option were in foster care and Medicaid 
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in any state rather than “the” state where the individual is now residing and applying for Medicaid) at 

age 18 or older if the state’s federal foster care assistance under title IV-E continued beyond that age. 

 

Accordingly, on January 1, 2014, all youth who turned 18 in foster care between 2007 and 2013 should be 

eligible for Medicaid. This translates to over 180,000 youtha. The proposed rule further clarifies that a former 

foster youth may apply for and be determined eligible at any point in time between attaining age 18 and 26. 

On turning 26, and losing coverage under this eligibility category, Medicaid coverage will only be terminated if 

the youth is not eligible under any other adult Medicaid eligibility group. Additionally, no income, resource or 

asset tests are applied in determining Medicaid eligibility for this population, nor are premiums or cost 

sharing.  

 

Importantly, the proposed rule amends §440.315(h) to codify that the new eligibility category of former foster 

youth will be eligible for full Medicaid benefits and not the Alternative Benefit Plan.b c As such, they will have 

access to benefits that include Early, Periodic, Screening, Diagnosis and Treatment (EPSDT) services, such as 

screening, preventative and early intervention services, diagnostic services and treatment for physical and 

mental health conditions (both acute and chronic). In addition, coverage includes dental and vision care, and 

durable medical equipment for children with disabilities.  

 

We are however, concerned that the proposed rule interprets the requirement as meaning that a youth is only 

eligible for Medicaid coverage in the same state in which he or she was in foster care at age 18 and enrolled in 

Medicaid. While CMS gives states the option to cover youth under this group who were in foster care and 

Medicaid in any state at the relevant point in time, it does not require that they do so. We have grave concerns about 

this interpretation. Former foster youth are an especially vulnerable and highly mobile population. In fact, a 

number of studies have found that former foster youth report moving several times soon after leaving care.6 7 

These youth also experience more mobility than their peers.8 9 Given that former foster youth tend to move 

from place to place, and the well-documented and often significant health care needs of these youth, we urge 

you to reconsider this interpretation. Former foster youth should be eligible for Medicaid coverage in any 

                                                           
a In 2011, 26,286 children who were not reunified or adopted aged out of foster care. Therefore, on January 1, 2014, all those who 
turned 18 in foster care from 2007 to 2013 would be eligible for Medicaid under this provision, or approximately 182,000 youths.   
b Previously referred to as Medicaid benchmark benefit coverage options. 
c State Medicaid programs have the option of extending coverage through Social Security Act Section 1937 Medicaid benchmark or 
benchmark equivalent plans (known as Alternative Benefit Plans). In accordance with the ACA, any Alternative Benefit Plan must cover 
EHB. Section 1302(b) of the Affordable Care Act directs the Secretary of Health and Human Services to define essential health 
benefits (EHB). Section 1302(b)(1) provides that EHB include items and services within the following 10 benefit categories: (1) 
ambulatory patient services, (2) emergency services (3) hospitalization, (4) maternity and newborn care, (5) mental health and 
substance use disorder services, including behavioral health treatment, (6) prescription drugs, (7) rehabilitative and habilitative 
services and devices, (8) laboratory services, (9) preventive and wellness services and chronic disease management, and (10) 
pediatric services, including oral and vision care. See http://nasadad.org/wp-content/uploads/2012/07/CMS-Letter-to-Medicaid-
Directors-on-ABP.pdf for CMS memo on Essential Health Benefits in the Medicaid Program. 
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state, and once enrolled, should be able to retain their coverage irrespective of changes in state of residence. 

We ask that CMS modify the proposed rule to require states to provide coverage for a youth in this category, 

irrespective of the state in which he or she was in foster care at 18 (or later date as permitted by state foster care system) 

and enrolled in Medicaid.  

 

One of the most popular parts of health reform is coverage for kids up to age 26 on their parents’ insurance 

plan. The proposed rule has the potential to provide equal treatment in cases where the state steps in to care 

for children removed from the home as a result of abuse or neglect, yet this residency requirement is only 

imposed on former foster youth. There is no similar requirement for young adults who can remain on their 

parents’ health insurance to age 26. Rather, their counterparts can remain on their parents’ insurance 

irrespective of where they were living at age 18 or where they graduate from high school. We should also note 

that children who are adopted or placed with a relative guardian on exiting foster care continue to receive 

Medicaid, regardless of the state in which they live. To assure parity with respect to this provision, it’s 

important to allow former foster youth to enroll in Medicaid in any state irrespective of their state of 

residence on leaving foster care. 

 

Presumptive Eligibility for Other Individuals (§435.1103) 

In accordance with this section, if a state provides Medicaid during a presumptive eligibility period to children 

or pregnant women, it may also apply presumptive eligibility to former foster care children. We believe that 

former foster youth should be considered a mandatory presumptive eligibility category. Providing presumptive 

eligibility for former foster youth is essential to creating simplified, automatic enrollment and continuous 

coverage for this population.  

 

Children with Adoption Assistance, Foster Care, or Guardianship Care Under Title IV-E (§ 435.145) 

Fostering Connections to Success and Increasing Adoptions Act (P.L. 110-351) gives states and federally 

recognized Tribes the option to provide kinship guardianship assistance payments on behalf of children 

placed with relatives (who meet certain requirements). These children are mandatorily eligible for Medicaid, as 

are children for whom federal foster care assistance payments are made. The proposed regulation clarifies 

that children in kinship guardianship placements, as well as those receiving adoption assistance are Medicaid 

eligible.  

 

Optional Eligibility for Independent Foster Care Adolescent (§ 435.226) 

Under current law, the Foster Care Independence Act of 1999 (P.L. 106-169) gives states the option to 

extend Medicaid coverage to youth who have aged out of the foster care system up to age 21. The so-called 
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Chafee option, enacted through P.L. 106-169, allows states to extend Medicaid coverage to former foster 

children ages 18 to 21, but not enough states have done so. While a number of states have moved to extend 

their Medicaid coverage using the Chafee option, others have used several alternative programs to provide 

health coverage for youth aging out of the foster care system. The Chafee option is retained, allowing states 

to continue to provide Medicaid for youth under age 21 (or, at state option, under age 20 or 19) who were in 

foster care on the youth’s 18th birthday and meet income eligibility standards. Coverage for this group ends at 

age 21 rather than age 26. We support this provision.  

 

Guidance on Ensuring Simplified Eligibility, Enrollment and Continuous Coverage for Former Foster Youth 

Looking ahead, we urge you to circulate a joint letter from CMS and the Administration to Children Youth 

and Families to state child welfare and Medicaid agencies that highlights recommended steps and effective 

strategies that states can employ to ensure that former foster youth are identified and enrolled in Medicaid, 

and that their coverage is maintained until they turn 26. These include:  

 

• Utilizing information technology systems that provide simplified, automatic enrollment and continuous 

coverage for all who are Medicaid eligible;  

• Utilizing a “no wrong door” approach to coverage that allows for one-stop, consumer-friendly 

enrollment and reenrollment systems to ensure that former foster youth seeking coverage are 

screened and processed through to enrollment without requiring additional application forms or 

multiple eligibility determinations;  

• Utilizing strategies including public information campaigns to spread the word about eligibility for 

Medicaid to foster care alumni, partnering with foster care alumni or other youth serving 

organizations to develop strategies to identify and enroll former foster youth in Medicaid, and 

developing application materials and informing those who are responsible for helping individuals 

enroll in Medicaid about the importance of asking about an applicant’s foster care status during the 

enrollment process. 

 

We are grateful for the opportunity to comment on this important policy for former foster youth.  We 

applaud the Administration for all of its efforts to improve access to care for everyone in America and for 

leading the charge on many of these reforms by beginning with our most vulnerable children and youth.  We 

would be happy to provide any additional information you may require.   

 

Sincerely, 

 

Shadi Houshyar, VP Child Welfare Policy 
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